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Clear Chanel Outdoor, Inc., a Delaware R r A OHINIS Tf? ÚOR

corporation, fia Eller Media Company,

Plaintiff,
ORDER DENYING

PLAINTIFF'S MOTION FOR
PRELIMINARY INJUNCTION

v.

City of Minnetonka, Cour File No. 27-CV-06-23485

Defendant.

"The medium is the message. " - Marshall McLuhan.

"Things are happening up there: moving parts, eye-catching devices, video
projection. . .. In outdoor, the medium IS the message. . . . " - Clear Chael sales
document,20061

The above-entitled matter came on for hearing before Judge Lloyd B. Zimmerman of

Distrct Cour on Januar 19,2007 on Plaintiffs motion for temporar injunction.

APPEARANCES:

Michael A. Ponto, Esq., Michael C. Soules, Esq., Peter C. Henngan, Esq., Faegre &

Benson, L.L.P.; and Marin A. Liszt, Esq., Bernck & Lifson, P.A, appeared for Plaitiff, Clear

Chanel Outdoor, Inc., ("Clear Chanel").

John M. Baker, Esq., and Robin M. Wolpert, Esq., Greene Espel, P.L.L.P., appeared for

Defendant, City of Minnetonka ("Minnetonka").

A. Introduction

Clear Chanel has filed a motion for a temporar injunction, asking that the Cour tu the

1 See Baker Aff. Ex. 10.
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power back on its two large electronic outdoor advertising billboards in the City of Minnetonka.

This lawsuit challenges whether a Minnesota city can pull the plug on two large l4x48 feet outdoor

electronic bilboard signs near highway 1-394 and 1-494 in the City of Minnetonka, and prevent

Clear Chanel - which has invested milions in the cuttng-edge digital technology - from using its

iluminated, colorful signs to catch the attention of thousands of passing motorists. Minnetonka

directed that power be cut-off to these two signs on December 12, 2006, after determining that they

violated legal standards? This is one of the first challenges in Minnesota to a new technology that

is sweeping the nation, and reflects a controversy over whether the new technology, with its graphic

and compellng bilboard advertisements, wil increase accidents, or simply make for more visually

interesting bilboard ads and increase sales for satisfied advertisers who use them.

Ths lawsuit, and Clear Chanel's motion for a temporar emergency order until the issues

can be fuly developed for tral, present fudamental issues about the power of local govemment to

regulate new technologies in highway bilboards. Both sides make accusations of unawfl and

unair dealing. Clear Chanel accuses Minnetonk of abruptly, and without notice, shutting down

the power on two bilboards approved by the City - two billboards employing a technology that is

assertdly lawfl under Minnetonka's ordinance, and state and federal law. Clear Chanel accuses

Minnetonka of rashly denying it due process and costing it potentially milions of dollars. Equaly

indignantly, Minnetonka asserts that it is Clear Chanel which acted rashly and stealthly,

deliberately energizing and activating the brilliant new megawatt bilboards in violation of

Minnetonka's electrical code, and in alleged violation of city, state, and federal law which prohibit

the changing colors, lights, and technology of the high-tech billboards.

The lawsuit - now about six weeks old - pits the western suburb of Minnetonka, long

2 Minnetonka ordered Xcel Energy to disconnect power to the 1-394 sign. Power had not yet been connected to the 1-494 sign.

As a result of Minnetonka's orders, power to both signs has been off, except for testing, since December 12, 2006.
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concerned with the aesthetics and safety issues behind outdoor bilboards,J against Clear Chanel,

one of the largest outdoor advertsing companes in the world.

This Cour does not now sit in final judgment of who is right or wrong. The Cour only

decides whether, on a prelirninar basis, Clear Chanel has demonstrated that the law and facts

point sufficiently in its favor to justify a temporar order tug the power back on, as the litigation

moves forward.

The Cour entered the fray on Januar 19,2007, on Clear Chanel's motion for a temporar

injunction. The hearing proceeded based upon a fully-briefed record, supported by extensive

affdavits and exhbits. The hearing included testimony of Thomas McCarer, a witness called by

Clear ChaneL. At the conclusion of the hearing, the paries and the Cour agreed that the record

would remain open until Januar 23, 2007, to allow the pares to submit two additional items of

"d 4evi ence.

The record is now complete, and the Cour respectfly issues its decision. For now,

applying the five-factor test under Minn. R. Civ. P. 65, prescribed by the Minnesota Supreme Cour

in Dahlberg Bros. v. Ford Motor Co., 137 N.W.2d 314, 321-22 (Minn. 1965), ths Cour concludes

that Minnetonka acted lawfly in proscribing outdoor bilboard signs which change ilumination

and spots every eight seconds. Pending fuher litigation, if the bilboards are re-activated, they

must eliminate Electrcal Code violations, and comply with Minnetonka's Emergency Ordinance

Establishing Regulations for Electronic Signs. Minnetonka, MN (Dec. 18, 2006). Under this

J See Naegele Outdoor Advertising Co. ofMinn. v. Viiage of Minnetonka, 162 N.W.2d 206, 215 (1968) (affining

Minetonka's authority to exclude bilboards from its residentially-zoned areas).
4 The supplemental evidence was limited to two ilems: First, any updated federal-state agreements between the

State of Minesota and the United States Deparent of Transportation relaling to highway signs. Second, a
supplemental affdavit attesting to whether the City of Maplewood wrote a letter to Clear Chanel executive Tom

McCarer on or about December 29,2006, objecting to the constrction of LED signs in that city. At the
evidentiary hearing on Januar 19,2006, McCarver testified thai he had not received any such letter and was
unaware of its contents, and the Cour conditionally allowed questioning relating to the letter, subject to the
Defendant providing an affdavit from the City of Maplewood attesting to the fact that a letter was sent. That

foundation was laid in the Defendant's January 23, 2007 submission, and the affdavit ofShan Finwall, city planner
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Ordinance, Clear Chanel may operate these signs provided that the advertsing messages change

no more than "once an hour." Minnetonka, Minn., Emergency Ordinance Establishing Regulations

for Electronic Signs § 3.01 (Dec. 18,2006).

B. Procedural Background

On December 22, 2006, the plaintiff, Clear Chanel fied this action, along with a motion

for a temporar injunction.5 Clear Chanel fied ths suit to prevent the City of Minnetonka

("Minnetonka") from interfering with the power supply to, and operation of, two outdoor

advertising signs in Minnetonka. Clear Chanel seeks a temporar order, pursuant to Minn. R.

Civ. P. 65.02, which (I) enjoins Minnetonka from "implementing, sanctioning, continuing in effect

or enforcing a Stop Work Order" on Clear Chanel's signs; (2) directs Minnetonka "to proceed

with the final inspection for (Clear Chanel's) signs"; and (3) "(s)ubject to successful completion of

the inspection process," enjoins Minnetonka "from intedering with the operation of (Clear

Chael's) signs until fuher order of the Cour pending a final resolution of the merits."

Minnetonka opposes Clear Chanel's motion. The paries completed deposition and other

discovery prior to arguing the motion before the Cour on Janua 19, 2006.

C. The Factual Disputes Presented by the Casé

Ths case is about two outdoor large advertising signs in the City of Minnetonka, one

located on highway 1-394 near the Ridgedale Shopping Center, and one on Highway 1-494 near

Baker Road. These two signs employ computerized digital technology to allow iluminated,

colorf advertisements to cycle though eight different spots at eight second intervals. These signs

for the City of Maplewood. See also Kantrd Aff., Jan. 23, 2007.
5 Minetonka notes that Clear Channel's motion was fied without prior notice, and served at 4:30 p.m. on the

Friday before the thee-day Chrisimas holiday weekend, when its counsel were out of town.
6 Obviously, the Cour has not had a full-blown triaL. The Cour has heard testimony from only one witness. The

Cour's recitalion of the factual disputes presents mixed issues offact and law, and weighs, though the prism of the

Cour's mission under Min. R. Civ. P. 65, the Cour's assessment of the relative strengts and weakesses of the

paries' posilions.
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essentially constitute an electronic bilboard, referred to by both pares as a digital LED display.

By replacing the two large outdoor bilboard signs that have occupied those same two locations for

over 30 years, the new technology allows advertisers to tell drivers about breakast specials on the

mornng drve to work, and dinner specials on the drve home. The chaging advertisements use

color, ilumination, and the dynamic of eight-second changes in advertising spots to catch consumer

attention. Their effectiveness in doing so is precisely what worries Minnetonka, which is concerned

about a potential increase in accidents as drvers focus on the attention-getting electronic

advertisements, rather than the road.

There is no serious factual dispute that the new technology is eye-catching. The electronic

images are more clear, graphic, and captivating than traditional bilboard signs, but the same size as

the large, traditional bilboards. The factual disputes focus on whether the signs are overly-eye-

catching, and dangerously so, and thus violate city, state, and federal 
laws which prohibit "flashig"

or changing iluminated messages. The dispute raises a question of statutory interpretation of

whether a change every eight seconds is a "flashing" sign prohibited by city, state, and federal 
law.

Equaly so, the dispute raises a question of whether the change every eight seconds is a change in

illumination and color, which is prohibited as weJl by Minnetonka's sign ordinance. The

Minesota Deparent of Transporttion ("MnOT"), which regulates highway signs, has

concluded tht a sign which changes, or "flashes," every six seconds or more, is not a prohibited

flashing sign, and not a safety haard. Minnetonka contends that the opinion of Minnesota's

highway engineers as to safety does not resolve the legal issue of whether Minnetonka can impose

tighter stadads on highway bilboard media runng though its borders than might be imposed by

the State of Minesota.

This case also presents a factual dispute over whether Minnetonka's December 18, 2006

moratorium allowing only one message every hour, pending fuer study about the signs' safety,

5



unawfully afects Clear Chanel's "vested interests." Clear Chanel states that once it invested

over $100,000 in approved pemuts to upgrade the weight-bearng capacity of 
the 1-394 and 1-494

bilboards, and increased their electrical capacity to 300 amps, it had a propert interest that could

not be negated by the moratorium. Minnetonka responds that Clear Chanel's investment is simply

a harsh but fair lesson for Clear Chanel, and a warng lesson for other advertsers considering the

same move, that they should follow Minetonka's laws, and ask before they pour money into an

unawfl improvement. Minnetonka avers that Clear Chanel canot claim a "vested interest" that

would override its moratorium, when its action ran afoul of an existing ordinance, and it activated

the LED machiery "under the radar" without obtaining advance approval.

The paries fuer dispute whether the LED signs required advance approvaL. Clear

Chanel states that its signs do not change in color or intensity in violation of Minnetonka's

ordinance. Minetonka states that they do. It is undisputed that the signs change every eight

seconds, and every eight seconds a new advertising spot appears which is different in color,

intensity, and content than the preceding advertsement. Depositions of city offcials suggest that

the LED technology itself - as opposed to the changes in image, color, and ilumination -- is not

unawfl under Minnetonka ordinance. Minnetonka's testimony makes clear that they violate the

ordinance because they change in color, intensity, and ilumination, and because the eight-second

changes represents prohibited "motion" and changes in constancy. Plainly, at least the 1-394 sign

was up and ruing in Minnetonka for two days, and Minnetonk offcials watched the moving ads

change every eight seconds in color, intensity, and ilumination - enough to call a violation. Clear

Chanel's exhbit, showing the operation of an LED bilboard at 1-35W and Stinson Boulevard,

demonstrates moving changes in color and ilumination,7 and this tye of change would appear to

7 See Hennigan Aff. Ex. I. The video shows ihe sign during daylight hours. The ilumination would be even more

pronounced at night. The Cour observed ihe sign set fort in Hennigan Aff., Ex. i during nighttime driving hours.
It is highly-visible at nighl, and eye-catching. Whether ihe sign is unduly distracting, as ihe messages change every

6



be baned under Minnetonka's ordinance banng signs on which "ilumination is not kept

stationar or constant in intensity and color at all times when such sign is in use." Minnetonka,

Minn., Code of Ordinances § 300.02 (117) (hereinafer "City Code").

It is undisputed that LED displays are popular with advertisers and outdoor advertising

companes like Clear Chanel, because they are attention-getting and effective.8 The digital

bilboards are intentionally located by Clear Chanel on heavily traveled freeways thoughout the

Twin Cities metropolita area for maximum impact. Minnetonka's concern that the eye-catching

LED displays raise a safety hazard is reflected in the fact that protecting public safety is one of the

key puroses of Minnetonka's sign ordinance. The ordinance bans signs on which "ilumination is

not kept stationar or constat in intensity and color at all times when such sign is in use." Id.

This ban is applicable to signs that are "revolving and moving" and those that are "flashing,

blinkng or animated . . . but not limited to traveling lights or any other means not providing

constant ilumnation." Id. §§ 300.30 (IO)(b)-(c). One of the puroses behind Minetonka's sign

ordinance is to allow only those "signs which are designed, constrcted, instaled and maintained in

a maner that does not adversely impact public safety or unduly distract motorists." Id. §

300.30(1 )(a)(3).9 The Minetonka ordinance is based on an explicit finding that "the safety of

motorists, cyclists, pedestrans and other users of public streets and propert is affected by the

number, size, location and appearance of sign that unduly divert the attention of drivers." Id. §

eight seconds, is to some extent in the eye of the beholder. To the untrained eye, and the focused driver, the
changing medium might not be unduly distracting. To a multi-tasking driver involved in the myriad of 

potential

distractions driving on a highway, from potential cell phone use, map-reading, juggling coffee, changing the radio, or
ordinar conversations, it could be one more uneeded distraction. Of course, the Cour does not present itself as an
expert in sensory overstimulation (few judges could), and the real issue is whether Minetonka can regulate these
signs, and whether reliabie studies raise legitimate issues about their safety.
8 See Baker Aff. Ex. 6 (citing December 28, 2006 Clear Channel press release stating that "the advertising

community (has) given high marks to the impact and versatility of our digital networks"); Baker Aff. Ex. 29 (citing
Januar 11,2007 New York Times aricle on digital bilboards stating that "The technology has excited both
bilboard companies, which can generate thee to five times more money from the digital signs, and advertisers.)
9 See Baker Aff. Ex. i at 189.
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300.30(1)(b)( 4).10

Minetonka has not yet studied the effect of the new technology on drivers, because it is so

new, and because Clear Chanel activated the two bilboards without giving Minnetonka a chace

to talk about the technology and its effect on drivers. Clear Chanel protests and states that

Minnetonka understood what was coming when it obtained two permits to improve the 1-394 and 1-

494 bilboards. But the record is clear tht Clear Chanel requested and obtained a permit from

Minnetonka to rebuild the bilboard strctue on 1-394 and 1-494 to hold more weight, and to

increase the electrc capacity of the two bilboards. It is undisputed on this record that Clear

Chanel never explicitly told Minnetonka that it requested both permits in order to install and

implement the new LED technology. Minnetonka's claim that it was surrised to discover the two

signs iluminated and in action on December 12, 2006 is not undermined by any specific evidence

to the contrar.

Minnetonka and Clear Chanel have different opinions about whether the LED technology

in the two large bilboards pose a safety risk, and on a fully developed record at tral, or afer fuer

study by Minnetonka pursuant to its moratorium, a fuller pictue will emerge. Ths Cour canot

determine how many accidents will or wil not occur if the signs stay on. On the one hand, Clear

Chanel states that the Minnesota Deparent of Transportation has concluded that electronic signs

which change messages every six seconds or more pose no safety hazard to passing drvers, citing a

techncal memorandum ofMnOT issued on May 30, 2003.

But this conclusion only addresses the matter of frequency, and does not tae into account

the issues of changing color, ilumination, intensity, and distraction addressed by Minnetonka's

ordinance. There is no evidence that MnOT has an opinion about the color, illumnation, and

change combination of the two specific signs at issue in ths case, or the specific technology

10 See Baker Aff. Ex. 1 at 189.
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allowing for "1.0 to 68 rnllon combinations of intensities, with millons of chromaticities and

thousands of brightness levels possible." 11 It is unclear whether MnOT's 2003 memo addresses

or contemplates the 2006 technology used by Clear Chanel in these signs. Moreover, as

Minnetonka points out, the conclusion of a MnOT traffic engineer that a change every six seconds

is safe does not have the force of a state statute, or preempt Minnetonka from regulating highway

signs as it has for over four decades. For 41 years, Minnetonka has baned signs within its limits

on which "ilumination is not kept stationar or constat in intensity and color at all times when

h. ., ,,12suc sign is In use.

The conclusion that a semor highway engineer in the Minnesota Deparent of

Transportation can preempt cities from reguating advertising in their borders would undo decades

of just such reguation, and does not address the full range of concerns about ilumination, intensity,

color, or the effect of varable traffc speed on the highways. The state studies do not directly

address federal research studies in the record which raise a concern that the eye-catching technology

"may distract drvers from concentrating on the drving task and the visual surounds.',lJ At least

two studies in the record have concluded that the addition of electronic bilboards along major

metropolitan freeways caused a greater number of auto accidents.14 An April 2006 study by the

National Highway Traffc Safety Administration concluded that the risk of driver inattention and

crashes or near-crashes doubles when a drver glances away from the roadway for any purose for

11 See Aras Zukauskas, Introduction to Soiid-State Lighting, attached as Baker Aff. Ex. 28; YESCO website

(manufactuer of the Clear Chanel devices) "The Big PictueÆlectronic DisplayslUnderstanding Electronics/The

Big Picture," attched as Baker Aff. Ex. 17; Hoeft Dep. 22.
12 See Minetonka, Min., Code of Ordinances §§ 300.30 (IO)(c) (prohibition), 300.02 (l17)(definition of flashing
sign) (hereinafter "City Code"), attached as Baker Aff. Ex. I, 20.
13 See Offce of Safety Research and Dev., Fed. Highway Admin., U.S. Dept of Transp., Research Review of

Potential Safety Effects of Electronic Billboards on Driver Attention and Distraction, Final Report at 17 (200 I),
attached as Baker Aff. Ex. 2.
14 See J. Wachtel and R. Netherton. "Safety and Environmental Design Considerations in the Use of Conuerciai

Electronic Variable-Message Signage" (1980), excerpts attched as Baker Aff. Ex. 7 at 7; 2001 Federal Research
Review aI9-10, Baker Aff, Ex. 2. See also Advantage Media v. City of Ed en Prairie, 456 F.3d 793,803 (8th Cir.

2006) (stating that large outdoor bilboards using "trivision" electronic technology are "distracling" and "could also
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more than two seconds."ls

There is substatial evidence to support Minnetonka's claim that Clear Chanel avoided

disclosing its plans to deploy LED billboards in the City of Minnetonka, and operated "under the

radar" in order to get the bilboards up and rung, in order to meet its expansion and profit goals

for 2006.16 In the suner of 2006, Clear Chanel executive Thomas McCarer contated Bob

Manor, a building official for Minnetonka, and told him that Clear Chanel wanted to "rebuild as

is" the two Clear Chanel bilboards in Minnetonka. Manor assisted McCarer in completing the

building permts, and told McCarer to contact Minnetonka's planng deparent regarding the

proposed work on the signs. 1 7 McCarer never contacted Minnetonka's planng deparent

regarding the proposed work. It is undisputed that before Clear Chanel activated the digita

displays in Minnetonka in December 2006, no one from Clear Chanel contacted anyone from

Minnetonka to explain that the company was transforming the two large bilboards into digital

displays, or to ask whether Minnetonka would consider the displays a violation of its ordinances.

Indeed, Clear Chael maitains that it was under no obligation to do so, and rightfully

expected that had it made the request, Minnetonka would balk, and either say no, or request time to

study the issue under existing ordinances. Clear Chanel may also have sought to install and

operate the two LED signs under the view that Minnetonka's existing ordinance did not ban the

technology, or at least clearly so, and sought to have the signs up and rung before Minnetonka

foJlowed the course taen by the City of Bloomington two months earlier, which imposed a

moratorium on any such signs. On ths record, it seems to ths Cour that Clear Chael, a

\,ose real danger to both motorisls and nearby pedestrians").5 See "The Impact of Driver Inattention on Near-Crash/Crash Risk: An Analysis Using the 1 OO-Car Natualistic

Driving Study Data," (April 2006), attched as Baker Aff. Ex. 9.
16 See Baker Aff. Ex. 12 (quoting statement from Clear Chanel's president that "Our goal for 2006 was to deploy

fully networked, digital signage producls in four to six markets. . .by years end. . . ."); Baker Aff. Ex. 6 (siating that
at end of December 2006, Clear Channel met its goal).
17

See Manor Aff. ii 2
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sophisticated world-wide company operating with counsel, considered its options and made a

strategic decision to activate the signs before Minnetonka could weigh in against them, or impose a

moratorium.

Clear Chanel's two building permit applications relating to the 1-394 and 1-494 signs do

not mention that the signs were to be transformed into digital displays. The building permts simply

describe the weight-bearing or strctual design of the signs, and describe the electrcal changes to

the signs, but do not indicate that a digital display was to be installed. The building permits

submitted by Clear Chanel state the value of the strctual work on the 1-394 sign ($20,000) and

the 1-494 sign ($50,000), but leave out the $360,000 cost of the five-ton LED display, or any

reference to it.

Leaving aside the LED disclosure issue, Minnetonka's electrcal inspector, Carl

Transgrd, inspected the electrcal equipment instaled on the two signs, and determined that they

violated thee provisions of the National Electronic Code: (I) lack of UL listing or the listing of

another third par required by Section 600.3 of the National Electrc Code; (2) absence of thee

feet of working area in front of the electrcal equipment required by Sections 110.26 of the National

Electrc Code; and (3) failure to lock down backfed breakers requied by Section 408.36(f) of the

National Electrc Code.18 Absent code compliance, Clear Chael was not authorized to energize

or operate the 300 amps. electrcal equipment on the 1-394 and 1-494 signs, regardless of the LED

display issues. 
19

Whle Clear Chanel contends that the issues cited did not pose safety violations or were

')ust paperwork," the Cour is inclined to defer to the expertise of Minnetonka's electrcal

inspector, and the National Electric Code, with respect to whether Clear Chanel should have

activated two large 300 amps. bilboards without approval from Minnetonka's electrical inspector.

18
See Transgrd Aff. 1111 3,6-7 and Ex. A
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The conclusion of Minnetonka's electrcal inspector that the new installation did not comply with

electrcal standards, raising signficant safety concerns, justified Minnetonka's action in directing

that power be cut to the prematuely activated signs?O

Based on its conclusion that the 1-394 and 1-494 signs violated Minnetonka's ordinance,

bang signs on which "ilumination is not kept stationar or constat in intensity at all times

when such sign is in use," City Code § 300.02 (J 17), Minnetonk also issued a stop work order on

the signs. In response to Clear Chanel's assertion that its signs were lawf because they

constitute neither animation, nor motion, nor flashing (albeit disagreeing with its position),

Minnetonka's City Council unanmously adopted a 60-day moratorium on such signs. Minnetonka

adopted ths moratorium on December 18, 2006, in order in order to study the safety, aesthetic, and

other concerns raised by the new technology?1

Other major cities have imposed sirnlar moratoriums for similar reasons, including

Bloomington, and most recently, St. Paul.22 The Bloomington moratorium was adopted on October

9, 2006, and the record suggests that Clear Chanel acted quickly, without advance notice to

Minetonka, both to meet its business goals, and perhaps to avoid facing a moratorium in

Minetonka, like the one it faced in Bloomington. In sumar, the record suggests that Clear

Chanel's decision not to communcate with Minnetonka about any concerns, and simply to

activate the signs and tae its chances, is consistent with Minnetonka's arguent that Clear

Chanel ignored or discounted its ordinances in the hope of meeting its aggressive expansion

19 See Transgrd Aff. iiii 3, 6-7.
20 See Transgrd Aff. ii 10, and Ex. C to affdavit.
21 Minetonka, Min., Emergency Ordinance Establishing Regulationsfor Electronic Signs § 3.01 (Dec. 18,2006),

attached as McCarer Aff. Ex. F.
22 See Baker Aff. Ex. 15 (Bloomington moratorium ordinance); Myron P. Medcalf, "Electronic Bilboards on Hold

in St. Paul," Star Tribune, Jan. 26, 2007, htt://ww.staribune.com/462/story/960940.html(St. Paul adopts
moratorium on Clear Channel LED signs).
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goalS.23

B. Legal Analysis

The Cour considers Clear Chanel's request for a temporar injunction in light of 
Minn. R.

Civ. Pro. 65, and the five factors set fort in Dahlberg Bros. v. Ford Motor Co., 137 N.W.2d 314,

321-22 (Minn. 1965). See also Medtronic, Inc. v. Advanced Bionics Corp., 630 N.W.2d 438, 451

(Minn. Ct. App. 2001) (citing Dahlberg factors). The five Dahlberg factors are: (I) the natue and

background of the relationship between the paries preexisting the dispute giving rise to the request

for relief; (2) the har to be sufered by the plaintiff if the temporar restraint is denied, as

compared to that inficted on the defendant if the injunction issues pending trial; (3) the likelihood

that one par or the other will prevail on the merits when the fact situation is viewed in light of

established precedents fixing the limits of equitable relief; (4) the aspects of the fact sitution, if

any, which permit or require consideration of public policy expressed in the state or federal statutes;

and (5) the admnistrative burdens involved in judicial supervision and enforcement of the

temporar decree. Dahlberg Bros., 137 N.W.2d at 321-22.

i. The Relationship of the Partes

As noted earlier, Clear Chanel is a large world-wide outdoor advertising firm, operating

thoughout the United States and in over 40 countres. Clear Chanel is a Delaware corporation

registered to do business in the State of Minnesota. It is one of the largest and most sophisticated

23 With respect to Clear Chanel's intention to activate an LED sign in Maplewood, the Cour was strck by

McCarer's testimony that he never received a December 29, 2006 letter addressed directly to him from the City of
Maplewood planner, Shan Finwall, expressing concern that Clear Chanel was replacing an existing sign with an
LED sign face, in violation of Maplewood ordinances, and demanding that Clear Channel remove the LED sign.
Finwall's affdavit attests thai the letter was properly mailed to McCarer and never retued. Finwail Aff. Jan. 

23,

2007. See also Kantrud Aff. Jan. 23, 2007. (The Januar 19,2007 hearing record was left open to permit
Minetonka to submit this evidence.) The Court finds it curious that McCarver would claim never to receive a letter
directly addressed to bim, raising a matter of such importance to Maplewood and Clear ChaneL. This is paricularly
so when added to the evidence that McCarer never foilowed though on Minetonka's offcial Bob Manor's
directive to McCarver thai he contact the City's planning division regarding work on the signs, and claims thai he
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companes in the world in the use of outdoor advertising technology. Minnetonka is a muncipal

corporation organzed and existing pursuant to Minnesota statutes. Minnetonka is a relatively

afuent suburb west of the Twin Cities and a presumably desirable advertising market. Clear

Chanel has had the 1-394 stationa bilboard in place since 1976, and the 1-494 stationar

bilboard in place since 1970. Minnetonka has had ordinances in place regulating outdoor bilboard

signs for over four decades, and has a longstading concern over the aesthetics and safety issues

associated with outdoor advertising signs.

Clear Chanel has operated these two 1-394 and 1-494 outdoor advertising signs for over

thee decades, and was entitled to make improvements to them. Under Minn. Stat. § 462.357 subd

le(a), Clear Chanel was entitled to engage in any "repair, replacement, restoration, maintenance,

or improvement" of the signs. On the other hand, under Minnetonka zoning ordinances in place

since 1966,24 Minnetonka has prohibited iluminated flashig signs, moving signs, revolving signs.

. . or similar devices" for over 40 years. Minnetonka has prohibited "revolving and moving signs

except electronic message center/time and temperatue display signs," and "flashing, blinkng, or

anmated signs including but not limited to traveling lights or any other means not providing

constat ilumnation. . ." City Code, § 300.30(1 O)(b) and C)?5 Moreover, "flashing" signs under

Minnetonka's Code are broadly defined to include "any iluminated sign on which such

ilumination is not kept stationar or constat in intensity and color at all times when such sign is in

use." City Code § 300.02 (l17)?6

As recounted above, against these four decades of regulation, Clear Chanel did not obtan

Minnetonka's approval to install or activate signs which "flashed" every eight seconds, or which

were not kept stationar or constat in intensity and color at all times when the signs were in use.

was never directed 10 do so. Manor Aff. ~ 2.
24 Ord. No. 77, Baker Aff. Ex. 20.
25 Baker Aff., Ex. 1.
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Minnetonka issued building and electrical permts, but Clear Chanel never stated in applying for

the permts that it intended to activate an LED light. Clear Chanel also did not explain how the

ilumination would work or obtan approval to instal signs, where the bright electrcal image was

not kept stationar, but rather changed in content, intensity, and color every eight seconds. Clear

Chanel disregarded Minnetonka's advice that it ru the project past Minnetonka's planng

deparent, which deals with such zoning changes.

On ths record, the relationship of the paries, both as to longstanding regulation, and as to

the process of installing the two LED signs, weighs against Clear Chanel's request for injunctive

relief.

2. The Balance of Harms

Clear Chanel has invested milions of dollars to upgrade the signs and sell advertisements

based upon the attractive new technology. Clear Chanel has entered into multiple contracts with

different companes for the display of advertsements, which it will be unikely to recover from

Minnetonka. Ths is so under doctrnes of muncipal immunty, and especially tre if

Minnetonka's actions are deemed lawfl by ths Cour. Moreover, Clear Chanel will suffer ha

to its good wil and reputation if it canot stad behind existing advertsing contracts, and face

litigation if it canot display the ads.

On the other hand, Clear Chanel is not prohibited from rung the advertsements under

Minnetonka's moratorium ordinance. It is only limited in rung the advertisements every eight

seconds. It can change each advertisement every hour. Whle the dynamic of eight-second motion

is key to their eye-catching appeal, it is unclear what amount of money is predicated on ruing the

ads every eight seconds, and how many advertsers will bow out of their contract or not buy ads, if

the ads ru just every hour. Ths economic concern of how much Clear Chanel can exploit the

26 Id.
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new technology, or what chages in speed dilute the potency of the ads, must be balanced against

Minnetonka's prohibition of outdoor advertsing bilboards which change color and ilumination.

Presumably, employing sophisticated counsel, and operating in a volatile legal environment where

the record demonstrates that cities and states have moved to bar the technology, Clear Chanel ha

accounted for this risk in its advertising contracts. If it ha not, an "ostrch-like" head in the sand

approach to risk would not weigh in its favor. Finally, Clear Chanel has not claimed that its

inability to operate the Minnetonka advertisements at eight second intervals will create a significant

economic har that would place its existence in periL.

Minnetonka has no redress for har if the Cour grants Clear Chanel's motion for

temporar relief, and the signs are subsequently held unawfL. Minnetonka wil suffer at least two

potential hars if the Cour grants Clear Chanel's motion for a temporar injunction.

First, there is the har in disregarding a four-decade old ordinance, passed by Minnetonka's

elected offcials, and the interest that a city has in regulating safety and aesthetic issues within its

borders. The Cour canot conclude on ths record that the safety purose behind the ordinance is

irational and arbitrar, because numerous federal and other studies in the record demonstrate an

increase in the accident rate from such signs.

Second, there is a har to Minnetonka should accident rates increase at the 1-394 and 1-494

sites, as the result of the attention-getting effect of the signs. An increase in accident rates wil

involve an increase in litigation, har to the public, and an increased drain in police and other

public resources, such as medical care, relating to increased accidents.

Balancing the relative hars, the Cour concludes that they weigh against the temporar

relief sought by Clear Chael, and in favor of Minnetonka.

3. Likelihood of Success on the Merits

Clear Chanel asserts that it is likely to succeed on the merits, because Minnesota law as
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found tht state statute only prohibits advertising devices which are "iluminated by any flashing

light or lights." Minn. Stat. § 173.16 subd. 3(a). Clear Chanel points out that a 2003 techncal

memorandum from the Minnesota Deparment of Transporttion, which applies the state standard,

concludes that lighting displays which change "once every six seconds, or more, do not present

motorists with any more a visual display than ordinar illuminated devices.,,27

Clear Chanel's likelihood of succeeding on the merits depends on its claim that

Minnetonka's ordinance is preempted by Minn. Stat. § 173.16 subd. 3(a), and that the Minnetonka

ordinance does not proscribe its signs.28 However, as noted above, there is a reasonable likelihood

tht the two signs at 1-394 and 1-494 ru afoul of the City's ordinances. They prohibit "revolving

and moving signs except electronic message center/time and temperatue display signs," and

"flashing, blinkng, or animated signs including but not limited to traveling lights or any other

means not providing constant ilumination. .." City Code §§ 300.30(lO)(b)-(c).29 Moreover,

"flashing" signs under Minnetonka's Code are broadly defined to include "any iluminated sign on

which such ilumination is not kept stationar or constant in intensity and color at all times when

such sign is in use." Id. § 300.02 (117).30 It is undisputed that Clear Chanel's two electronic

bilboards at 1-394 and 1-494 change in color, content, and intensity every eight seconds, and they

27 See Hennigan Aff. Ex. I. MNDOT Technical Memorandum No. 03-11- TS-O I

28 The Cour does not consider it necessary to reach the question of whether Clear Chanel's signs violate the

federal Highway Beautification Act ("HBA"), 23 U.S.C. 131 (c). It appears that Clear Channel correctly argues that
advertising signs in commercial zones are governed by a section of the HBA, 23 D.S.C. § 131(d), which permits

such signs so long as the state and the federal Transportation Secrelary agree on appropriate size, lighting, and
spacing standards. The state.federal agreements govern whether the tye of advertising at issue here violate federal

law. See generaily 23 C.F.R. §§ 750.701-713 (proscribing Federal Highway Administration policies and
requirements that relates to the control of outdoor advertising). Whether such signs are lawful under federal law is
delermined based upon the individual state. federal agreement. See Baker Ex. 22. The state. federal agreements for
the period of 1976.71, and most recently, 1971 forward (as submitted on Januar 23, 2007), prohibil "Advertising
devices which. . . contain, include or are iluminated by flashing light or lights. . .except those giving public service
information such as . . .time, date, temperatue, weather, or news. See "Agreement for Carring Out National Policy
Relative to Control of Outdoor Advertising in Areas Adjacent to the National System of Interstate and Defense
Highways in the Federal-Aid Primar System," daled November 18, 1971.
29 Baker Aff. Ex. 1.
30 Id.
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are not therefore "kept stationar or constat in intensity and color at all times." Minnetonka has a

reasonable arguent that they are unawfl under its ordinance.

Clear Chanel's statutory analysis for preemption would require that ths Cour give an

unduly narow reading to Minnesota's statutes which provide that Minnesota localities can impose

more restrctive ordinances on advertising and advertising devices than required by state law. But

both Minn. Stat. §173.l0 and Minn. Stat. § 172.20, which govern highway advertising, provide that

nothng in state law "shall be constred to abrogate, or afect the provisions of any other law,

muncipal ordinance, regulation, or resolution which is more restrctive than are the provisions. . .

¡of state statutes)." Minn. Stat. §§ 173.10, 172.20. Moreover, the statutory provision cited by Clear

Chanel for state preemption, Minn. Stat. § 173.16, has an express provision for local control when,

in the judgment of the state transportation commissioner, "a bona fide. . . local zoiung authority has

made a legitiate determination of customar usage and . . . reasonably provides for size, lighting

and spacing control of advertsing devices. . ." Id. § 173.16 subd. 5 (a). In such a case, the local

determination "shall be accepted in lieu of the provisions of ths chapter in the zoned commercial

and industral areas withn the geographical jursdiction of such authority." Id. See also Minn. R. §

8810.1400 (establishing the certification process for local advertising zoning).31

The Minnesota bilboard advertsing statute was adopted in 1965, and the Minnetonka

ordinance regulating outdoor bilboards more restrctively was adopted in 1966. There is nothng in

the record to suggest the Commissioner of MnOT has ever expressed a judgment that the local

ordinance, now in operation for over fort years, is an improper exercise of local zoning authority.

The authority of Minnesota cities to regulate signs is of longstanding vintage. See, e.g. Naegele

Outdoor Advertising Co. of Minn. v. Vilage of Minnetonka, 162 N.W.2d 206, 211 (Minn. 1968)

31 It is unclear when this regulation became effective, or whether the regulation went into effect after Minetonka's

1966 ordinance. The Cour considers it probative that the ordinance has been in place for 4 i years without anyting
in the record to demonstrate an objection by the Commissioner of the Minesota Departenl of Transportation.
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(stating that municipalities may constitutionally exclude bilboards from residential districts);

Arcadia Development Corp. v. City of Bloomington, 125 N.W.2d 846, 851 (Minn. 1964) (stating

that the city can regulate business signs and bilboard so long as the regulations bear a reasonable

relation to the puroses they were meant to attain); City of Cottage Grove v. Ott, 395 N.W.2d ILL,

113-115 (Minn. Ct. App. 1986) (concluding a city may prohibit commercial speech on a bilboard

due to the city's interest in traffic, safety, and aesthetics). In the face of statutory language

permitting more restrctive local advertsing ordinances, and the historic recognized interest of

cities in the field, Clear Chanel has made an unpersuasive case that the more broad and general

Minnesota statute, and an engineering opinion three years prior to the new technology here, should

pre-empt Minnetonka's more specific and restrctive 4 I-year old ordinance.

"The doctrne of preemption is premised on the right of the state to so extensively and

intensively occupy a paricular field or subject with state laws that there is no reason for muncipal

regulation." Nordmarlæn v. City of Richfield, 641 N.W.2d 343,347 (Minn. Ct. App. 2002). The

four factors that Minnesota cours apply in preemption analysis examine (I) the subject matter

reguated; (2) whether the subject matter is so fully covered by state law that it has become solely a

matter of state concern; (3) whether any paral legislation on the subject matter evinces an intent to

treat the subject matter as being solely a state concern; and (4) whether the natue of the subject

mattr is such that local regulation will have an adverse effect on the general state population. Id. at

348.

The record does not demonstrate that the Minnesota legislatue intended to occupy the field

of outdoor bilboard regulation, and preclude muncipalities from imposing more restrctive rules.

The relevant Minnesota statutes discussed above specifically contemplate more restrctive local

control. Even the MnOT application for an advertising device states that it is "Subject to Local
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Ordinance.,,32 The record before this Cour, which includes actions by muncipalities in

Bloomington, Maplewood, St. Paul, Bursvile, and Minnetonka to limit or regulate Clear

Chanel's Advertising, and nothng in the record from the Minnesota Deparment of Transportation

expressing intent to preempt the field, undermines Clear Chanel's claim of preemption.

Minnetonka has applied its ordinance for fort-one years without any edict from the Minnesota

Transportation Commissioner suggesting the ordinance is invalid. In addition, no Minnesota cour

has thus far constred the ordinance, or any like it, to be invalid.

Clear Chanel's arguent that the LED technology activated in December 2006 is simply

an improvement to an existing use under Minn. Stat. § 462.357 subd., and that the moratorium

against its use a deprivation of "vested interests," falls short of the mark. The protection for

existing uses only applies to lawfl uses. County of Morrison v. Wheeler, 722 N.W.2d 329, 334

(Minn. App. 2006), rev. denied, (Minn. Dec. 20, 2006). Minnetonka has made a reasonable

showing that the new LED signs at 1-394 and 1-494, with their bright, colorfu messages changing

every eight seconds, run afoul of its ordinance adopted decades earlier, and that therefore Clear

Chanel could not have a "vested" interest.

The 60-day moratorium on electric bilboard signs adopted by Minnetonka on December

16, 2006 reflects a compromise from the existing ordinance, allowing Clear Chanel to use its signs

provided that the message changes less frequently, or once an hour, while Minnetonka studies the

safety of the new technology in a more deliberate fashion. The moratorium is of limited duration,

and allows Minnetonka to review the technology without operating under a sense of ambush. Such

deliberate efforts to impose a short term moratorium have been upheld by the Minnesota Supreme

Cour. See Almquist v. Town of Marshan, 245 N.W.2d 819,826 (1976) (stating that a short-term

moratorium is implicit in Minn. Stat. § 462.351). Moreover, the moratorium falls withn

32 See Baker Aff. Ex. 27, State of 
Minnesota Deparent of Transportation Advertising Device Pennit Application.
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Minnetonka's powers under Minn. Stat. § 462.355 subd. 4. In light of the record setting fort

legitimate public safety concerns, it. canot be said that Minnetonka acted arbitrarly, or tht its

action are unelated to the public health, safety, or general welfare of the communty. See e.g.

Wedemeyer v. City of Minneapolis, 540 N.W.2d 539, 542 (Minn. Ct. App. 1995) (stating that

muncipalities' zoning decisions are generally left undistubed if the decision bears a substatial

relationship to a legitimate public interest). Under similar circumstaces, Minnesota courts have

upheld moratoria, even if, as here, they focus on a paricular project. See, e.g. Duncanson v. Bd. Of

Supervisors of Danvile Twp., 551 N.W.2d 248, 252 (Minn. Ct. App. 1996) (holding that the

township's moratorium is lawfl, even though plaintiffs proposed feedlot was the only known

project afected by the moratorium).

In ths case, Minetonka has reason for concern that Clear Chanel's efforts wil be

mimicked by its competitors, and its concern is not limited to just the signs at 1-394 and 1-494.

There are presumably other outdoor advertising signs in Minnetonka, owned both by Clear Chanel

and its competitors, and Minnetonka has a legitimate interest in studying the technology and its

effect on driver safety before the signs spread or come to dominate the landscape. Clear Chanel's

claim that it has a vested interest in the 1-394 and 1-494 signs might be more compeJlng if the

record established that Minnetonk approved the signs and then shut them down. But that is not

what the record shows. Clear Chanel obtained building and electrical permits, but never disclosed

on its application, or told any Minetonka offcial, that it intended to install and activate the LED

signs. Cornng before ths Cour seeking an extraordinar equitable remedy, Clear Chanel is in a

weak position to claim that it is being deprived of a vested interest for somethng it never disclosed.

Analyzing all of these factors, the Cour concludes that Clear Chael has not demonstrated

a likelihood of success on the merits.
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4. Public Policy

Clear Chanel's arguent that public policy mandates temporar relief flows from its same

arguent relating to its likelihood of success on the merits. The Cour finds litte support for Clear

Chanel's arguent that Minnetonka's ordinance does not prohibit the LED signs, tht the

Minnesota statutes preempt the field, or that the moratorium is invalid. For all of those reasons,

public policy supports Minnetonka's right to regulate bilboard advertising withn its city, as has

been the case for decades. The Cour's analysis of public policy weighs against Clear Chanel's

request for injunctive relief.

5. Administrative Burden Related to Judicial Supervision of a Temporary Decree.

The Cour agrees with Clear Chanel that its motion requesting that it be permitted to

complete the electrical inspection process and activate the bilboards would involve little or no

judicial oversight once the bilboards are activated. In light of the Cour's analysis of the preceding

four factors, however, the fift factor is essentially moot.

Conclusion

Therefore, for the reasons stated above, based upon the record and the arguments of

counsel,

IT is ORDERED:

I.) Clear Chanel's motion for a prelimina injunction is denied.

Dated: Januar 30,2007 Lloyd B. Zimmerman
Judge of District Cour
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